ocedures for TemsoTary rabor Certifications

Pr

in the Eaterzainment Indus<IVv

I. Background. The Department has been adiressing the

issue of nonimmigrant aliens coming to the United States for tempor-
ary employment in the entertainment industry while high levels of
ute=zloyment among U.S. workers in the industry still persist.

<.e foillowing goocedures conpletely ctnt:alizi temporary labor
certification authority in the entertainment industry in three

regions: clarity proconing requirements; an snsure uniformity
among the responsible regions.

IZI. Overating Guidelines

A.. Decisions on applications by employers seeking temporary
admission of nonimmigrant aliens for temporary enployment in enter-
tainment occupations require special considerations, such as:

1. An assessment of rsgquirements of -the role or the act
to be performed. i

2. The need to keep the unity of a group or company anu
support personnel.

3. The role of labor unions in this highly unionized
£ield and their impact on employment opportunities.

. 4...Thozvillinqncss_o£ available U.S. workers to fulfill
the employer's prescribed itinezary.

g. Based on factors, such as the need to develop expectise,
the concentration of activities for requests £oT aliens in entsr-
tainment, and- the proxiatty to sources that knov about the avail-
ability of U.S. performers in various entertainment fields,
regional cartifying officers in New York City, Dallas, and San
Francisco are designated as the appropriats officials for issuing
detsrminations on applications for temporary employment of aliens
in the entsrtainment industry.

c. Offices of the State job services in New York City,
Austin and los Angeles are designated as O0f2ices Specializing in
fntertainment (OSEs) . These offices shall receive temporacy apgl;-
cations in the entsrtainment industIy directly from exployers wizh-
in their jurisdiction gor procsssing. Permanent applications in
the entsrtainment industry, hovever, are procnsscd by each State
agency and the 10 regional offices.
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The jurisdictional breakdown is as follows (Also see attached map)

agion ‘ OSE States Servel B
Vew York New York City Region I
Alien Employment Region IZ
Certification OfZfice Region IZIZ
- Region IV
Dallas Texas Employment Region V
Commission Region VI
Austin Alien Lakor Region VII
Certification Unit
San Francisco Los Angeles Allen Region VIIZI
Certification office Region IX
Regiocn X

D. Canadian musicians who enter the U.S. to perform wi:nin'a
50-mile area adjacsat to the Canadian border for a period of 30 days
or less aze precertified and not subject toO these procsdures.

E. Public Law 97-271 limits temporary ezmployment of entar<
tainers in the virgin Islands to periods not to exceed 45 days.
therefore, the period of labor certification for such applications
may not excsed 45 days. -

F. Occupatioas in the cntaftainmcn: industry shall include
perforzers and all technical and support personnel involved wizh a
performance.

G. When a job offer contains requirements oOF conditions which
preclude effective recruitment of U.S. workers, i.e., there is no
employer in the U.S., the OSE shall disregazrd recruitment proce=
dures below and shall izmediately send the application to the
certifying officer #or detsrmination.

1II. Procsdures.

A. Temporary Labor certification Applications for Aliens in
the entsrtainment industry shall be #i{led by employers with the OSZ
serving the arsa of intended exployment (ses map of OSE jurisdicsion
Nots: When the job opportunity requires tae work to be perfozmed
in more than one OSE jurisdiction, the application should be filed

with the OSE having juzisdic:ion over the area whers the employment
will begin.

B. To allow for onouéh reczuitnent of U.S. workers and to
give OSEs and regional officss encugh p:octssinq vime, employers
should be advised to £ile their applications at least 45 calencac

days befors the labor certification is needed. The Departaent o2
: ¢ion if the employer provi® -
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C. When filed, the temporary applicatioh should include:

1 ——nr
4de A comp 750, Part A, the ©

lstsd ETA- , Pazt A, £2er of emplovments
pgrtion of the application for Alien Employment Certification fsmm
signed by the smployer.
2. An izinerary of locations and duration of work in

each location when there is mcri_thnn one worksits.

3. Documentation of the employer's efforts, if any, to
recruit U.S. workers, and the results.

D. The OSE shall review the application for completeness and
determine the prevailing wage, guided by standards in requlacticns
at 20 CTR Part €35.40. The wage survey should be done by telephc:ne
contact with unions, associations, or any other appropriate scurces
gnd the prevailing wage should be computed on a daily or weekly

asis.

E. The employer must specify a wage which meets or exceseds
the daily or weekly rate and covers each day of the work week that
the alien is in the United States for the duratian of tZe eaploy-
ment regardless of hours worked.

F. Thc'cmployc: shall advertise the job opportunity before
or after f£filing the application ia a national publicaztion that ir
lgizly to bring responses from U.S. workers. The advertisement
s 1l: ' ’

1. ZIdentify the employer's nanme, address, and the loca-
tion of the employment, if other than the employer's location:

2. Describe the job opportunity ia detail,

3. Stats the rate of-pay, which shall not. Dbe below the
srevailing wage for the occupation;’ : ‘ , -

4. Offer prevailing working conditions,
S. Stats the employer's minimum job requirements;

6. Offer vages, terms, and conditions of employment
which are no less favorable than those offered gc the alien.

G. The OSE shall writs to the appropriate national unign(s)
(listing enclosed) for availability information and confizmation
of the prevailing wage. The following procsdures and conditiors

shall apply to union contacts:

1. The lettsr to the union shall not identify the exployer.,
but shall describe the type of establishment, the job duzies, loca-
tion and dates of employment, hours of work, vages, and worklag
conditions. ’ .



-‘—

2. TFrom the date the letter to the union is mailecd, 19
working days should be allouved to receive a writzen response. I2
no responss is recsived after 10 working days, the union should ke
contacted Dy talephone to verify if the request was received. I

there is availability, S additional work days should be allowed for
a wvritten response before making a determination based on availatle

information in the application £file.

3. Acceptable availability information fzom unions
shall include names, addresses, and telephone numbers of U.S. workers
vho meet the employer's requirements for the job opportunity.

4. If the union(s) provide names of qualified U.S.
workers, the OSE shall refer the list to the employer for direct
contact with the applicants.

S. The name of the union, the union ropriscntztive cone
tacted, and the date of contact must be included on the transmictal
farm to the regional office for each application.

H. The employer may be required to recruit through other
sources which are appropriate for the occupation and customary in
the indusscy, such as talent agencies, agents, and casting
directors.

I. XA recruitxzent oI information source which asserts tte
availability of qualified U.S. workers must provide specific infs
mation on the U.S. workers, ineluding their names, addresses, and

tslephone numbers so that the employer may contact them.

J. I¢ the certifying officer finds that the employer has
adequately recruited U.S. workers in the previous six veeks before
2iling the application, the prescribed recruitnent through the OSE
may be waived. The employer may make a written request for a

waiver of recruitment through the OSE. The OSE will send the
request along with the applantion to the certifying officer ZIor

evaluation.

K. The employer must provide the OSE a copy of the adver-
tisement showing the name of the publication and the dates
published and writtsn results of all recruitzeant which must:

1. Identify each recruitment source by name;

2. Stats the name, address, and telephone ncmber of
each U.S. worker who applied for the job; and

3. Explain the lawful job-reslated reasons for not
hiring each U.S. worker.

L. When rscruitmernt through all sources is completed, the
OSE shall send the application, together with all pertinent
information, to the appropriats regional certifying officer in
New York, Dallas, or San Francisco.
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Iv. Determinations.

a [ ) PN e e e £ Mand - P |

Ao 418 CITILY+AG GsT ©
to the entertainment indus rmine wheth
deny the temporary labor certificatiocn, or ¢o ism

-.a,-
the required determination cannot be made based on vhether or not:

o]
o |
(48

1. U.S. workers are available for the temporary employ-
ment opportunity: :

a. The certifying officer, in judging if a U.S.
worker is available for the temporary employment opportunity, shall
determine from documented results of the employer and local office
recruitlent efforts if there aze other apypropriats sources o2
worksrs, where the employer should have recruitec o©r nay racrulis
U.S. workers. If furcher recruitment is required, the application
should be returned to the OSE with specific instructions for the

additional recruitment.

». To dstermine if a U.S. worker is available, the
certifying officer shall consider U.S. workers living or working in
+~e area 0f iatended employment, and may also consider U.S. workers
who are willing to move from elsewhere to take the job at their
own expense, or at the employer's expense if the prevailing practice
among employers who employ workers in the occupation is to pay such
relocation expenses.

c. To determine if U.S. workers are available fo:
job opportunities that will be performed in more than one locaticn,
workers must be available in each location on dates specified by
the employer.

2. The employment of the alien will adversely aflect
wages and working conditions of U.S. workers similarly employed.
To detesmine this, the certifying-officer shall consider such
things as labor market information, special circumstances of the -
industsy, organization, and/oz occupation, the prevailing wage
rate for the occupation in the area of intended employment, and
prevailing working conditions, such as hours in the occupation.

3. The job opportunity contains requirements sr condi-
tions which preclude consideration of U.S. wvorkers or which other-
wise pravent their effective reczuitment, e.g., there is no
employer in the U.S. Such applications shall be denied on the
basis that U.S. workers are generally available for employment I
the entertainment industry and it was not shown that ¢he employers
made reasonable efforts to obtain U.S. workers for the job. Under
these cizcumstances, the Departaent must assume that U.S. workers

are available.

B. Dates on the temporary labor certification shall be the
beginning and ending dates of the actual exmployment not to exceed
12 months, and the date certification was granted. The degianinea
date of certified employment may not be earlier than the dace
cartification was granted.
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C. A denial of certification or a notics that cercificatio
cannot be made shall not be reviewed by the Department of Labor, .
may be appealed to the Immigration and Naturalization Service (2NS).
The petitioner may attach the decision to the nonimmigrant visa

petition and present countervailing evidence that qualified persons

in the United States are not available and that theé exployment
policies of the Depzrtment of Labor were observed. The INS will
consider all such evidencs in adjudicating the petition.



